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BRIEF OF PLAINTIFF-APPELLFE 
FEDERAL DEPOSIT INSUR*NCE CORPORATION 


Preliminary Statement 
This brief is submitted by plaintiff-appellee Federal 


Deposit Insurance Corporation ("FDIC") in opposition to an appeal 


from an order of the United States District Court for the Eastern 


District of New York, Orrin G. Judd, Judge, denying a motion to 


|}remand the action to the Supreme Court of the State of New York. 
Judge Judd's opinion, which is not yet officially reported, may 
be found in the Joint Appendix (A59-A69). Judge Judd certified 
the order for immediate appeal pursuant to 28 U.S.C. § 1292(b). 


On July 10, 1975 defendant-appellant Loews Corporation 


("Loews") filed a petition for permission to appeai pursuant to 


Rule 5 of the Federal Rules of Appellate Procedure. This Court 


granted leave to appeal by order dated July 21, 1975. FDIC was 
;}first served with a copy of Loews' petition on July 22, 1975 
(Letter from counsel for Loews to the Clerk of the Court, dated 


ULV 229 LETS 4 


Issues Presented 


1. Whether the district court has jurisdiction of the 


subject matter of an action in which FDIC was substituted as a 


|j}defendant in its capacity as receiver of a national bank. 


2s Whether 12 U.S.C. 


§ 1819 which provides that FDIC 


|}May remove any action to which it is "a party" entitled FDIC to 


remove an action in which its interests were those of a party 
plaintiff. 


3% 


Whether consent of the other defendants was a pre- 


requisite to removal by FDIC pursuant to 12 U.S.C. § 1819. 


Statement of the Case 


The Complaint 


This action, commenced in the Supreme Court of New 


of Franklin New York Corporation ("FNYC"), arises out of the 
financial troubles of Franklin National Bank ("FNB"), a sub- 


Sidiary of FNYC. The complaint asserts derivative claims 


| 

| 
||York, New York County, in August 1974 by an alleged shareholder 
| 


under federal-~statutes and common law on behalf of FNYC and 
NWFNB against individual officers and directors of both corpo- 
rations and against Loews, a former controlling shareholder 


lof FNYC (A3, AS-A9, All-Al2). 


Substitution of FDIC for FNB and Removal of the Action 


As a national bank, FNB was subject t 


the Comptroller the Currency of the Uni 
8, 1974 the Comptroller of the Currency declared FNB 

insolvent and appointed FDIC as receiver of FNB pursuant to 
12 U.S.C. §§ 191 and 1821l(c) (Al17-Al8). On November 12, 1974, 

FDIC as receiver of FNB moved to be substituted as a party de- 
|€endant in place of FNB (A13-Al4). This motion was unopposed 
ljand was granted on December 5, 1974 (A26). Om December 12, 1974 
||FDIC removed the action to the United Stat District Court for 

the Southern District of New York, relying principally on 12 


10;58.¢, § 1819 (Al1l9Y-A25). Plaintiff Kanner thereafter moved to 


have the action remanded to state court. 


|Transfer to the Eastern District 
At the time FDIC removed this action there were ten 


llother actions arising out of the financial troubles of FNB 


l|pending in the United States District Courts for the Southern 


| and Eastern Districts of New York, including four derivative 
actions, five alleged class actions, and an iajuneeive acties 
by the Securities and Exchange Commission (A62-A63). On April 
30, 1975 the Judicial Panel on Multidistrict Litigation ordered 
that all the pending suits, including the present action, be 

| transferred to the Eastern District of New York for coordinated 
lor consolidated pretrial proceedings, pursi to 28 ULF 

'S 1407 (A62). The order also stated that the motion to remand 


y the transferee judge (A62). 


On June 13, 1975, tl nd of the motion to 
remand, counsel for plaintiff Kanner withdrew his motion in 
open court (A34-A35). Counsel for Loews requested that the 
district court decide the question whether removal had been 
proper because of his concern that subject matter jurisdiction 
limight be lacking (A36-A37). The district court then heard 
oral argument on the motion by counsel for FDIC and counsel for 
Loews. The grounds for remand urged by Loews were that FDIC 
had reinoved the action without the consent of the other defen- 
lidants (A39, A52) and that FDIC, as a nominal defendant’ hose 
real interests in the action where those of a party pl .ntiff, 


was not entitled to remove the action (A50-A52). 


FDIC Motion for Realignment 

On June 9, 1975, four days prior to argument of the 
remand motion, FDIC moved that FDIC as receiver of FNB be re- 
aligned as party plaintiff in all the derivative actions ex- 
ept one,* that FDIC in its corporate capacity be substituted 


for FDIC as receiver in those actions, that FDIC be granted 


jexclusive control over the prosecution of the clai 


therein on behalf of FNB, and that the actions be con 
ll purposes. A he remand motion was argued, 


|motion for 


The Decision Below 


es 
In a Memorandum and Order dated June 24, 1975 and 
filed June 30, 1975 the district court denied the motion to 
remand. The grounds stated by the district court for denial 
of the motion to remand are as follows: 
1) Section 18:9, 12 U.S.C., is a special removal 
Statute under which FDIC was entitled to. remove the 
action even though its interests in the action are 
those of a party plaintiff. 
2) The provision in Section 1819 which pro- 
vides that FDIC shall follow "*** any procedure for 
6 


removal***" did not require that any other defendant 


join in FDIC's petition for removal. (A66-A68.) 


In that one action FDIC successfully moved to dismiss the 
complaint. 


Argument 


Section 1819, 12 U.S.C., is a provision of the Fed- 


eral Deposit Insurance Act which gives the district courts juris- 


diction over any action to which FDIC is "a party" as receiver 


of a national bank, and gives FDIC the right to remove any such 
action to federal court. To effect removal FDIC is required 
|only to follow general removal procedures. These procedures 
|}di.i not require that FDIC obtain the consent of other defendants 


| to removal. 


THE DISTRICT COURT HAS JURISDICTION 
OF THE SUBJECT MATTER OF THIS ACTION. 
Section 1819 of Title 12 U.S.C. provides in part as 
follows: 


“*x * * All suits of a civil nature at common 
law or in equity to which the Cor Oration shall be 
a party shall be deemed to arise under the laws of 
the United States, and the United States district 
courts shall have original jurisdiction thereof, 
without regard to the amount in controversy; and 
the Corporation may, without bond or security, 
remove any such action, suit, or proceeding from a 
State court to the United States district court 
for the district or division embracing the place 
where the same is pending by following any proced- 
ure for removal now or hereafter in effect, except 
that any such suit to which the Corporation is a 
party in its capacity as receiver of a State bank 
and which involves only the rights or obligations 
of depositors, creditors, stockholders, and such 
State bank under State law shall not be deemed to 
arise under the laws of the United States. 
(Emphasis added.) 


last clause of § 1819 excepts only certain actions in 


FDIC is receiver of State bank. 
a party to the present action as receiver 
a national bank. By virtue of the explicit language of Sec- 
tion 1819, the action automatically involves a federal ques- 
tion and the district court has jurisdiction of its subject 
finding of the district court that it has 


action should be arZzirmed. 


WAS PROPERLY REMOVED. 
properly 


}removed 


iiwere aligned with the interests of the plaintiff, 


cause consent to removal was not obtained from the other 
lidefendants. These contentions must rejected be ause 12 


- § 1819 gives FDIC the right to remove any action to 


lwhich it is "a party", and the consent of other defendants 


is not required. 


Ae FDIC Was Entitled To Rem the 
Action Because Section 1819 Gives 
It the Right To Remove Any Action 


to Which It Is a Party. _ oa 


XewS argues that removal was improper, in part 


FDIC was only a nominal defendant whose bstantive 


interests were those of a party plaintiff and that after re- 


moval FDIC in fact became a party plaintiff. Loews contends 


that removal can be erfected only by a defendant pursuant to 


28 U.S.C. §€ 1441 and 1446 (Loews Brief at 27-31). This argu- 
ment has no merit because the courts have consistently recog- 
nized that where removal is accomplishe.! under a special re- 
moval provision, the scope of the right to remove is determined 
by the language of that provision, and not by limitations on 
removal applicable under the general removal provisions in 28 


U.S.C. § 1441 et sea. 12 U.S.C. § 1819; Federal Savings & 
— ——— 


|} Loan Insurance Corporation v. Quinn, 419 F.2d 1014, 1018 n.4, 


1019 (7th Cir. 1969). 

Section 1819, in addition to defining the court's 
jurisdiction, contains a special removal provision for FDIC. 
After giving the district court jurisdiction over "{all] 
Suits of a civil nature at common law or equity to which 
the Corporation shall be a party” (p. 6, supra), Section 
1819 provides in pertinent part as follows: 


"* * * the Corporation may, without bond 
Or security, remove any such action, suit, 
or roceeding from a a State court to_ to the 
United States district court for the dis- 
trict or division embracing the place 
where the same is pending by following 

any procedure for removal now or hereafter 
in effect * * *," (Emphasis added.) 


}Section 1819 does not qualify the term "party" and does not 
|subject the right to remove to any substantive conditions.* 
Congress' intention to give FDIC the right to remove 


l}any action to which it is "a party" is particularly clear when 


the language of Section 1819 is compared with that of 12 U.S.C. 
, the special jurisdiction and removal provision for federal 
}reserve banks. Section 632 provides in pertinent part as follows: 


"Notwithstanding any other provision 
of law, all suits of a civil nature at common 
law or in equity to which any Federal reserve 
bank shall be a party shall be deemed to 
arise under the laws of the United States, 
and the district courts of the United States 
shall have original jurisdiction of all such 
Suits; and a.y Federal reserve bank which is 
a defendant in any such suit May, at any time 
before the trial thereof, remove such suit 
from a State court into the district court 
of the United States for the proper district 
by following the procedure for the removal of 
causes otherwise provided by law. * * *" 
(Emphasis added.) 


The obvious effect of Congress' use of the word "party" 


Ntrather than "defendant" is C#nonstrated by the decisicor in Federal 


Savings & Loan Insurance Corporation v. Quinn, supra, which in- 


| 
livOlved a special removal statute which is similar to Section 1819 


rather than to Section 632. In Quinn, the Federal Savings & Loan 


Loews argues that since the original federal jvrisdiction 
granted by Section 1819 is "federal question" jurisdiction, 
FDIC can remove only cases in which it is a defendant be- 
cause removal on "federal question" grounds pursuant to 28 
U.S.C. § 1441 et seg. is limited to defendants (Loews Brief 
at 27-28). This argument has no merit because it ignores 
the fact that Section 1819 expressly authorizes FDIC to re- 
move any action to which it is "a party", whereas 28 U.S.C. 
§§ 1441, 1442 and 1446 refer only to defendants. 


10 


Insurance Corporation ("FSLIC") had commenced an action in stat 
court and obtained a confession judgment against the defend: 
The devyendant tnen asserted a counterclaim against FSLIC 2:ida “SLIC 


removed the actien to federal court, relying on 12 U.S.C. 


——2—— 


§ 1730(k)(1), which is parallel to 12 U.S.C. § 1819.* The de- 
fendant in Quinn argued that a defendant to a counterclaim is 
not entitled to remove under the general removal statute, citing 


Shamrock Oil & Gas Corp. v. Sheets, 313 U.S. 100 (1941). The 


Court of Appeals for the Seventh Circuit rejected the defendant's 
argument and held that removal was proper. 


"Quinn's argument * * * misses the 
mark. Removal was effected by a special 
removal statute which gave Federal the 
power to remove any suit te which it was 
a party." 419 F.2d at 1019 (emphasis in 
Original). 


= ee 


| Loews attempts to distinguish Quinn from the »vesent 
action by arguing that removal was permitted in Quinn vecause 
the defendant asserted a counterclaim which "* * * if successful 
would have caused diminution of the Federal Treasury" ‘'.>.ews 


ison at 30). However, the court was concerned with > nature 


ls Section 1730(k)(1) provides in pertinent part as follows: 


| “x * * (B) any civil action, suit, or proceeding 
to which the Corporation [i.e., FSLIC] shall be a 
party shall be deemed to arise under the laws of the 
United States, and the United States district courts 
shall have original jurisdiction thereof, without 
regard to the amount in controversy; and (C) the 
Corporation may, without bond or security, remove 

| any such action, suit, or proceeding from a State 

| court to the United States district court for the 
district and division embracing the place where the 
same is pending by following any procedure for 
removal now or hereafter in effect * * *," 


lof the relief sought by the defendant only insofar as it might 
be barred by sovereign immunity (see 419 F.2d at 1017, 1019), 


and its holding that removal by FSLIC as a party plaintiff was 


||proper was not based on that consideration, but was explicitly 


grounded on the language used in Section 1730(k)(1). 419 F.2d 


at 1018 n.4, 1019. 


In the present action no less than in Quinn, the ex- 


plicit language of a special removal statute gives a federal 


agency a right to remove any action to which it is a party. FDIC 


was therefore entitled to remove this action either as a defendant 
lor as a plaintiff. 
Although we are unable to find legislative history 


documenting the reasons why FDIC was given the right to remove 


| 
| 
| 
actions in which it is a plaintiff as well as those in which it | 
is a defendant, the policy reasons for granting it such a right | 
are apparent from an examination of the federal statutory scheme | 
for regulation of national banks and the duties imposed on FDIC | 
with respect to closed national banks. The National Bank Act, 12 
U.S.C. § 21 et seq., sets forth a comprehensive regulatory system 
which governs the powers and duties of national banks from their 
inception through dissolution and winding-up. When the Comptroller 


Ul 


of the Currency decides to close a national bank and appoint a 


§ 1821(c). 


receiver, 12 U.S.C. § 191, ne must appoint FDIC. 12 U.S.C. 
| 


As receiver of a closed national bank, FDIC is respon- 
sible for enforcing the obligations of the bank's officers and 


directors. 12 U.S.C. § 1821(d). FDIC may, of course, commence 


an action in federal court for that purnose; the district courts 
have subject matter jurisdiction over all such actions by virtue 


of 12.U.S.C. § 1819. Frequently, however, it will happen that 


lone or more derivative actions to enforce the obligations of the 


| bank's officials will already be under way in state court by the 


i||\time FDIC is appointed receiver. There will often be compelling 
|| reasons for FDIC to choose to intervene in these actions rather 
than to bring a new action. For example, statutes of limitations 
may be about to run (see Meyer v. Fleming, 327 U.S. 161, 167 
(1946)); or the shareholder plaintiff in the pending action may 
Ihave obtained jurisdiction over foreign nationals; or favorable 
rulings may have been obtained. When FDIC is substituted for the 


closed bank in these state court actions, it becomes involved 


in the litigation as a plaintiff or the equivalent of a plaintiff. 
Yet the federal interest in having FDIC enforce the obligations 
of the bank's officers and directors through its intervention in 


an existing action will be no less strong than the federal inter- 


est in an action initiated by FDIC. And to provide FDIC with 
access to the federal court even in actions in which it has been 
substituted for a closed national bank, Section 1819 has given 


FDIC the right to remove any action to which it is a party. In 


light of these factors it is apparent that Loews' argument that 
iby substituting itself for FNB in the present action FDIC somehow 
jjwaived its right under Section 1819 to have the issues resolved 
by a federal court (Loews Brief at 30-31) is without merit. 

The language of 12 U.S.C. § 1819 is clear and unambigu- 


ous. The section does not limit FDIC's right of removal to actions) 


in which FDIC is a "defendant". The right is expressly granted 


in any action to which it is a “party". The action was therefore | 


|| properly removed. 


1. Loews' argument that the reference to 
applicable "procedure" redefines the 
word “party" to mean defendant is 
untenable. 


Loews points out that Section 1819 provides that, for 
| 
FDIC to remove, it must follow the existing procedures for removal. 
Loews argues that since the removal procedure section, 28 U.S.C. 


| 
§ 1446, refers only to defendants, FDIC can follow these procedures 


only when it is a defendant and thus has no right tu remove when 


it is a plaintiff (Loews Brief at 28-29). Such an interpretation 
jis ludicrous on its face,* and the legislative history of Section 


1819 clearly demonstrates that Congress intended that section to 


= 


free FDIC from the limitations which have traditionally been 


imposed on removal under the general removal provisions. 


None of the cases cited by Loews for the proposition that a 
party plantiff cannot remove an action is apposite, because 
none of them involved a substantive right of removal granted 
specifically to a named agency. 


Prior to 1966 FDIC had all the rights of removal avail- 
| able under 28 U.S.C. § 1441, but only those rights. (1A J. Moore, 
| Federal Practice ¥ 0.168 [3.-2] at 455 (2d ed. 1974) points out 
| that 28 U.S.C. § 1446 is '* * * largely geared to § 1441.") Until 


1966, Section 1819 provided in pertinent part as follows: 


| 
| "e * * All suits of ae civil nature at 
common law or in equity to which the Cor- 
poration shall be a party shall be deemed 

to arise under the laws of the United States: 
Provided, That any such suit to which the 
Corporation is a party in its capacity as 
receiver of a State bank and which involves 
only the rights or obligations of depositors, 
creditors, stockholders and such State bank 
under State law shall not be deemed to arise 
under the laws of the United States. * * *" 
Banking Act of 1935, ch. 614 § 101(j), 49 
Stat. 692, August 23, 1935. 


| 
| 


| 


|waS a party automatically involved a federal question, FDIC could 
|}remove such actions pursuant 28 U.S.C. § 1441. However, because 
the pre-1966 version of Section 1819 had no special removal pro- 
vision, FDIC was then limited to the rights defined in Section 
1441, the very rights to which Loews argues it is limited now. 

In 1966 Congress amended Section 1819 so that it now 
provides not only that any action to whicn FDIC is a party must 
||be deemed to arise under federal law, but also that 
"* * * the United States district 


courts shall have original jurisdiction 
thereof, without regard to the amount in 


| 


Since the quoted provision meant that every action to which FDIC 
| 


| 
| 
| 


| 
| 


controversy; and the Corporation may, with- 

out bond or security, remove any such 

action, suit, or proceeding from a State 

court to the United States district court 

for the district or division embracing the 

place where the same is pending by following 

any procedure for removal now or hereafter 

in effect * * *,." P.L. 89-695, October 

16, 1966, 90 Stat... F055 (7966). 
Since FDIC already had a right of removal as a defendant under 
28 U.S.C. § 1441, the removal portion of the 1966 amendment is 
||meaningful only if it grants rights of removal which are broader 
than those available under Section 1441. The obvious meaning of 
the amendment is that FDIC is given the right to remove whether 
it is a defendant or a plaintiff. The Court should give effect 
to Section 1819 according to its plain meaning. 

The Consent of Other Defendants Was 
Not a Prerequisite to Removal by FDIC. 

Section 1819 provides that FDIC may remove an action 
"k * * by following any procedure for removal now or hereafter 
in effect * * *", The general procedures for removal are set 
forth in 28 U.S.C. § 1446. Loews points out that the cases irter- 
preting 28 U.S.C. §§ 1441 and 1446 hold that to effect removal 
under § 1441 all defendants must consent to a removal petition. 
Loews seeks to have this Court find that FDIC, which acted pur- 


Suant to 12 U.S.C. § 1819, rather than the general removal pro- 


visions, was vrecluded from removing because it did not obtain 


|| the consent of all the defendants (Loews Brief at 20-21). 


l|}argument must be rejected because the requirement of joinder 


| 


j 


|of all defendants under the general removal provisions is not 
|| a procedural requirement, and is therefore not applicable to 
removal accomplished pursuant to a special removal provision 


such as 12 U.S.C. § 1819. Grover City v. United States Postal 


Service, 391 F. Supp. 982, 985 (C.D. Cal. 1975); see also Bradford 


|v. Harding, 284 F.2d 307, 309-10 (2d Cir. 1960). 


——— —_——_—_< 


In Grover City v. United States Postal Service, supra, 


an action for injunctive relief against several defendants in- 


\||cluding the Postal Service, the court dealt with 39 U.S.C. 


§ 409(a), which gives the Postal Service the right to remove any 
action to which it is a party: 


"(a) Except as provided in section 
3628 of this title, the United States 
district courts shall have original but 
not exclusive jurisdiction over all 
actions brought by or against the Postal 
Service. Any action brought in a State 
court to which the Postal Service is a 
party may be removed to the appropriate 
United States district court under the 
provisions of chapter 89 of title 28 
[i.e., sections 1441 et seg.]." 


|The action had been commenced in state court, and had been re- 


moved by the Postal Service to federal court pursuant to Section 


|}409(a). Despite the requirement of that section that removal be 


lleffected under 28 U.S.C. §§ 1441 et seg., no other defendant 


joined in the removal petition. (A copy of the petition for 


|| removal is annexed hereto as Exhibit A.) The court nevertheless 


held that removal was proper 


| 


| 


"* * * because the United States 
Postal Service is an independent estab- 
lishment of the Executive Branch of the 
Government of the United States and was en- 
titled to the removal of this ction 
from the state court to this United 
States District Court pursuant to 39 
U.5.€...& 409ita) and 28 0.5.¢. © 1441 
et seg."* 391 F. Supp. at 985. 


|| Although Section 409(a) clearly required the Postal Service to 


follow existing removal procedures, there is a very obvious 
reason why the court would not have remanded the action on che 
basis of the Postal Service's failure to obtain the consent of 


the other defendants to removal: a requirement that the consent 


of other persons be obtained in der to do a proposed act is 


not a procedural requirement, it is a substantive one. 


Thus it is clear that where there is a special statute 


such as Section 1819 which grants substantive rights of removal, 


the requirement that general removal procedures be followed can- 


not be construed to include a requirement that all defendants 


must consent to removal. 


* See aiso, Bradford v. Harding, supra, in which the Court of 
Appeals for the Second Circuit upheld removal by fewer than 
all of the defendants pursuant to 28 U.S.C. § 1442, which gives 
a right of removal in certain circumstances to defendants who 


are federal officials. 


| 


CONCLUSION 


Under 12 U.S.C. § 1819, the district court had jJuris- 


|}diction over this action, and removal by FDIC was proper. The 


|| Order appealed from should be affirmed. 


Dated: New York, New York 
October 8, 1975 
Respectfully submitted, 


HUGHES HUBBARD & REED 

Attorneys for Plaintiff- 
Appellee Federal Deposit 
Insurance Corporation 

One Wall Street 

New York, New York 10005 

(212) 943-6500 

Of Counsel: 


Amalya L. Kearse 
Susan L. Thorner 
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